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Incoming? Please Pass the Flak Jacket. 

If you were on a SWAT team, would you storm a
building full of armed bad guys without a bullet-

proof vest?  

Granted, even without a bullet-proof vest, you
might survive. But by taking this precaution, you
are a lot safer and increase your chance of survival.

Auto dealers engage in risky activities every day.
Plaintiffs’ lawyers, and especially class action
plaintiffs’ lawyers, have discovered how attractive
auto dealers (and the deep-pocket finance
companies that buy the dealers’ financing
contracts) can be as defendants.  

Federal and state laws impose a thicket of
highly technical rules and regulations on the
transactions that dealers engage in every day. Even
the most conscientious dealers – the ones making a
serious compliance effort – often end up with legal
violations in their forms and procedures.

When a plaintiffs’ lawyer consults with a car-
buying client, it is usually because the client has
some dissatisfaction with the vehicle he or she has
bought or leased. Usually the client has not paid
any attention to all the documents that he or she
signed.  

The lawyer will comb through the documents,
though, and will sue using every legal theory that
seems to fit. Typical complaints include alleged
violations of the federal Truth in Lending Act, the
federal Equal Credit Opportunity Act, state retail
installment sales laws, and state unfair and
deceptive acts and practices laws. In appropriate
circumstances, fraud claims and warranty claims
will be raised.  

Many of these claims are based on laws that
permit the recovery of punitive damages in certain
cases, or that permit the recovery of some multiple
(usually two or three times the consumer’s actual
damages). Some of the laws impose “statutory
damages” – in other words, damages that can be
awarded without any proof that the consumer has
been damaged. To top it off, many of these laws
permit the consumer to recover attorneys’ fees and
court costs. The operating theory here is that if you
throw enough against the wall, some of it will stick.

The plaintiffs’ lawyers know that the general
public usually does not hold car dealers in high
repute, and they surmise (probably correctly) that a
jury will also not have a very high opinion of a car
dealer defendant. The plaintiffs’ lawyer’s strategy is
to file a lawsuit, putting the dealer in the gunsights
of a hostile jury, and press for a settlement. A
dealer, understandably nervous about the uncertain
fate that awaits at the announcement of a jury

verdict, will usually settle a case to avoid a
potentially devastating jury award.

Protecting your dealership

A properly-drafted arbitration agreement is the
dealer’s equivalent of a bullet-proof vest. If a dealer
employs an arbitration agreement in connection
with his or her transactions with consumers, several
things happen.

First, lawyers generally cannot make a
significant amount of money representing
consumers in arbitration proceedings. True, the
arbitrator can award the consumer legal fees in
some circumstances, but because arbitration
proceedings are quick and efficient as compared to
lawsuits, the awards are likely to be much smaller.
It’s likely that many lawsuits are simply not filed
after the lawyer determines that his or her client
has signed an arbitration agreement.

Second, the plaintiffs’ lawyer loses a lot of
leverage in arbitration. If the arbitration prohibits
class relief, the lawyer cannot hold the possibility of
a class claim over the dealer’s head. Because an
arbitrator will generally be experienced in hearing
complaints and will generally be knowledgeable
about business matters, most observers feel that the
likelihood of outsized punitive and even actual
damage awards is less with an arbitrator than with a
jury.

Finally, a properly-drafted arbitration
agreement won’t force a dealer to arbitrate claims
with a consumer unless the consumer elects to
arbitrate, and the experience of the industry so far
is that consumers seldom assert the right to
arbitrate. This leaves the dealer in the enviable
position of being able to assert his or her rights in
court when a lawsuit appears to be the best method
to proceed, or, alternatively, being able to invoke
the arbitration agreement and avoid the courtroom
when that seems advantageous.    

With the admonition that even a bullet-proof
vest will not always protect its wearer, and with the
additional admonition that the best defense against
consumer lawsuits is for dealers to treat their
customers fairly and maintain the highest possible
degree of legal compliance, dealers should
determine whether arbitration agreements are right
for them. As for me, give me that flak jacket every
time. ■

If this hasn’t convinced you to consider
binding arbitration, keep reading. In the
following articles, Tom Hudson offers some
very compelling cases involving dealers who
use binding arbitration.

“Even the most 
conscientious
dealers – the
ones making a
serious
compliance
effort – often
end up with
legal violations
in their forms
and procedures.”

Thomas B. Hudson
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Consumers continue to slug it out with dealers
and finance companies when those businesses try to
force consumers who have signed arbitration
agreements to arbitrate their claims as they have
agreed to do. Several recent cases illustrate the ways
that these bouts play out.

Case 1: 
Videotaped Closing Carries the Day

Buyers who claimed that they hadn’t agreed to
arbitrate ran into graphic evidence to the contrary.
Their claims of fraud and violation of the Ohio
Consumer Sales Practices Act and the federal Truth
in Lending Act had been dismissed by the trial
court and their request for class certification was
denied. The trial court ruled that class certification
was inappropriate and granted the defendants’
motion to compel arbitration.  

On appeal, the U.S. Court of Appeals for the
Sixth Circuit affirmed the decision. The plaintiffs’
claims arose out of their purchase of used
automobiles from a dealer. A related entity financed
the cars. Representatives of the financing entity
handled the closing of the plaintiffs’ purchases. All
customer closings were videotaped by a wall-
mounted camera for training and quality assurance
purposes. Consequently, the trial court judge was
able to view the defendant’s representative
explaining the documents to the plaintiffs. Given
the documents and the videotape evidence, the
court concluded that the plaintiffs clearly agreed to
arbitration.

The plaintiffs relied on the Eleventh Circuit’s
opinion in Randolph to argue that arbitration
would usurp the remedial consumer protection
provisions of the Truth in Lending Act. The
defendants argued that the Randolph facts were
distinguishable from this case because the
arbitration agreements the plaintiffs signed clearly
named an established organization whose rules
would govern the arbitration.  

The Sixth Circuit was persuaded by the
defendants’ argument. The appeals court was also
persuaded by an absence of any factual evidence of
fraud or mistake or any showing that the
arbitration agreements themselves were unfair or
one-sided. Next, the appeals court considered the
trial court’s denial of class certification.

The plaintiffs claimed that the defendants
defrauded class members by selling them used
vehicles with concealed damage that caused them
to incur repair costs. The appeals court found that
the plaintiffs’ claims rested on individual class

members’ understanding of the terms of their
purchases. Resolution of these fraud and TILA
claims, the court said, would require individual
assessments of what documents each buyer
reviewed and representations the defendants’
representatives made to each buyer.  The appeals
court found that the lower court’s denial of class
certification was appropriate. Stout v. Byrider,
2000 U.S. App. LEXIS 22618 (6th Cir. (N.D.
OH) September 8, 2000)

Case 2: 
Arbitration Agreement Not
Unconscionable  

Yarbrough sued DaimlerChrysler and the
dealership where she bought a new Dodge Intrepid
after learning that oil leaked from a hole in the
engine block patched with compound. Both the
dealer and DaimlerChrysler moved to compel
arbitration pursuant to an arbitration clause in the
Retail Buyer’s Order. Yarbrough alleged that the
arbitration agreement was unconscionable and the
result of a mutual mistake of fact – the patched
hole in the car’s engine block.  The Alabama trial
court denied both motions.  The Alabama Supreme
Court reversed the lower court’s judgment as to the
dealer, but affirmed the judgment as to
DaimlerChrysler.

Although Yarbrough argued that she was
challenging the making of the arbitration
agreement, the Alabama high court concluded that
her challenge was really to the contract as a whole,
and, therefore, arbitration was the appropriate
forum for her claims. The court noted that
although the arbitration agreement provided that
all filing fees and costs were to be paid by the party
seeking affirmative relief, the dealer and
DaimlerChrysler had agreed to pay the fees and
costs, subject to realignment by the arbitrator at the
end of the proceedings. Although the dealer was
entitled to compel arbitration of Yarbrough’s
claims, the court found that DaimlerChrysler was
not entitled to compel arbitration of the claims
against it because the agreement did not reach
beyond the buyer and the dealer, and
DaimlerChrysler did not sign the agreement.
Chief Justice Hooper dissented from the court’s
opinion, finding that the claims against
DaimlerChrysler were sufficiently intertwined with
the claims against the dealer to compel arbitration
of both. Parkway Dodge, Inc. v. Yarbrough, 2000
Ala. LEXIS 383 (September 1, 2000)
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Arbitration Litigation – Industry Wins! 
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Case 3:
A Consumer Finally Wins One

Ivey bought a car from Williams Mitsubishi.
Later, when problems developed with the car, she
sued the dealer. The dealer moved to compel
arbitration based on Ivey’s signed agreement to
arbitrate. 

The trial court heard evidence that Ivey wasn’t
asked to sign the arbitration agreement until six
weeks after she bought the car and after she had
had several problems with it. Ivey also testified that
the dealer’s employee told her that the document
she was signing (which she admittedly did not

read) related to her trade-in and that he had
covered the document with a file folder so she
could not see what she was signing. The trial court
concluded that this evidence was sufficient to create
a question of fact. The Supreme Court of Alabama
affirmed the decision. W.D. Williams, Inc. v. Ivey,
2000 Ala. LEXIS 356 (June 30, 2000) ■

© Material protected by copyright. Reprinted from
Spot Delivery® with the permission of
CounselorLibrary.com, LLC, all rights reserved. A
version of this article previously appeared in the
September 2000 issue of Spot Delivery®. 
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Courts Continue to Address 
Arbitration Agreement Challenges

The war between dealers and creditors using
arbitration agreements on the one hand and

car buyers resisting arbitration on the other hand
continues. The skirmishes are usually won by the
industry, but really bad conduct on the dealer’s part
coupled with inartfully-drawn arbitration
agreement language or a judge biased against
dealers (we’ve heard that there are such creatures)
can result in a finding that an arbitration
agreement is unenforceable. 

Arbitration Agreement Enforceable

The ability of dealers and creditors to use
arbitration agreements governed by the Federal
Arbitration Act depends on whether “interstate
commerce” is involved. Although the courts
generally don’t need much to conclude that
interstate commerce is present, consumers will
occasionally challenge a dealer’s or a creditor’s use
of an arbitration agreement on the grounds that no
interstate commerce is involved. These challenges
are common in Alabama, a state whose laws ban
pre-dispute agreements to arbitrate. As long as
interstate commerce is present, dealers and
creditors can invoke the FAA; when it isn’t, they
can’t.

Ernest Hawkins, a resident of Alabama, bought
a used vehicle from Parkway Dodge, Inc., an
Alabama dealer. He also bought a service contract
on the vehicle from Chrysler Corporation, a
“foreign,” or non-Alabama, corporation, and a
credit life insurance policy provided by Resource
Life, an Illinois corporation. The premium for this
coverage was financed as part of the purchase of the
vehicle. Hawkins got his financing from an
Alabama credit union.

Hawkins claimed that the sales person and an
accountant at Parkway Dodge told him that the
dealer’s daughter had previously owned the vehicle
and that if he bought it, he “wouldn’t go wrong.”
You guessed it, Hawkins soon experienced
mechanical problems with the vehicle. He later
discovered that the vehicle had previously been
owned by a car rental agency.

Hawkins sued the dealer and the sales person,
alleging suppression and misrepresentation.
Parkway Dodge filed a motion to compel
arbitration under an arbitration provision in
Hawkins’ buyer’s order. It provided, in part, that
“the contract(s) entered into by the parties
concerning said motor vehicle evidence [a]
transaction involving and affecting commerce.”

The trial court bought Hawkins’ argument and
ruled that the evidence did not establish that the
sale of the vehicle in Alabama to an Alabama
resident substantially affected interstate commerce.
The court denied the motion to compel
arbitration.

The Alabama Supreme Court disagreed. The
court noted that the facts of this case were identical
to those in Chesser v. AmSouth Bank,N.A., 2002
WL 31151340 (Ala. 2002). In Chesser, the court
held that the buyer’s purchase of credit life
insurance, a vehicle service contract and collision
insurance from out-of-state companies concurrently
with the purchase of a vehicle substantially affected
interstate commerce, implicating application of the
Federal Arbitration Act. The Alabama Supreme
Court saw no reason to determine that the same
type of activities in this case did not substantially
affect interstate commerce.



In a brief dissenting opinion, Justice Johnstone
observed that the only contract containing an
arbitration provision was the retail buyer’s order
“between an Alabama seller and an Alabama buyer
for a car which ‘had come to permanent rest’ … in
Alabama long before the inception of this
transaction.” Justice Johnstone noted that the
service contract with Chrysler and the credit-life
insurance policy with Resource Life were “entirely
distinct from the contract containing the
arbitration clause.” Johnstone concluded that the
court should not recognize interstate features “in
contracts distinct from the one containing the
arbitration clause.”

A close call for the dealer, but a win
nevertheless. Dealers should review with their
lawyers the facts and circumstances surrounding
their sales and financings of vehicles to assure that
there is a sufficient “interstate commerce”
component to their transactions to support the
agreement to arbitrate under the FAA. 

In most states, the absence of the interstate
commerce component would not necessarily be
fatal to arbitration if the arbitration agreement
provided for arbitration under state arbitration laws
(nearly all states have state versions of the FAA, but
the state laws may contain some unpleasant
surprises, so, as always, check with your lawyer) in
the event that interstate commerce is not
implicated. Parkway Dodge, Inc. v. Hawkins,
2003 WL 257409 (Ala. February 7, 2003).

Arbitration Agreement Enforceable

Another way that consumers try to get before a
judge and avoid an arbitration proceeding is to
argue that the matter that needs deciding is
something outside the scope of the matters that
arbitrators can address. One such “scope” attack
involves claiming that only a judge can decide what
may be arbitrated and what may not be arbitrated.
Sometimes this argument works. Not this time.

Charles Bahuriak entered into a contract to buy
a new Chrysler Sebring convertible from Bill Kay
Chrysler. As part of the transaction, Charles signed
a separate arbitration agreement. The purchase
agreement indicated that Charles would receive a
$14,000 trade-in allowance for a BMW
convertible. Charles and his wife, Pamela, jointly
owned the BMW. Charles signed the title to the
BMW and surrendered the car to Bill Kay Chrysler.
Charles paid the balance due on the Sebring and
took delivery of the vehicle.

Two days later, Charles called Bill Kay Chrysler
and advised the dealer that Pamela would not sign
the title to the BMW. Charles requested the return
of the BMW and offered to pay in cash the
$14,000 he now owed on the Sebring. Bill Kay
Chrysler refused to return the BMW and informed
Charles that it had been sold.

Charles and Pamela sued, alleging, among other
things, that the purchase contract was contingent
on and subject to the trade-in of the BMW, a
transaction that required her consent and her
signature on the title. In a separate count, Pamela
alleged that Bill Kay Chrysler unlawfully
“converted her convertible.” Don’t you love it?

Bill Kay Chrysler moved to stay the
proceedings and compel arbitration. The trial court
denied the motion and the dealer appealed.  

The Illinois Court of Appeals reversed the
decision and sent the case back to the trial judge.
The plaintiffs claimed that Pamela’s approval of the
amount of the trade-in allowance for the BMW
and her agreement to trade in the BMW were
“conditions precedent” to the formation of
Charles’s contract to purchase the Sebring. Since
these conditions precedent never occurred, they
said, there was no contract and consequently, no
arbitration agreement.

The dealer countered that there was no
condition precedent since Charles went home
during the negotiations and returned to tell the
dealer that Pamela approved of the transaction and
would come in to sign the title. If that is what
occurred, then either there was no condition
precedent to the formation of the purchase contract
or it was satisfied by her agreement. The appellate
court noted that the trial court never ironed out
this “he said/she said” conflict. The court noted
that “[t]he problem in this case is that the circuit
court never made the necessary factual findings that
go to the formation of the contract to purchase.”
The appellate court remanded the case with the
following instructions:

On remand the circuit court is directed to
make the findings of fact necessary to

4continues on page 5



Remember how you are always hearing that
your arbitration clause should be in big, bold type?
We harp on that all the time. Here’s what happens
when a dealer doesn’t make sure its arbitration
provision is prominent.

James Taylor sued East Ford, Inc., alleging that
he was sold a used truck represented to him as new.
In the process of buying the truck, Taylor signed
several agreements, including an “Offer to Purchase
or Lease Vehicle.” That document contained an
arbitration provision.  

East Ford moved the trial court to compel
arbitration. The trial court denied the dealer’s
motion on the grounds that the arbitration
agreement was procedurally and substantively
unconscionable. “Unconscionability” is one of
those $20 words that the dictionary defines as
“extreme unfairness.” The dealer appealed.

On appeal, the Mississippi Supreme Court
agreed with the trial court, concluding that the
arbitration provision, preprinted in the document
in type size less than one-third the size of many
other terms of the document and in regular font,
was procedurally unconscionable (this type of
unfairness deals with the formation of an
agreement and suggests that there was no meeting
of the minds of the parties). The Mississippi high
court did not reach the issue of substantive
unconscionability (this is unfairness arising from

the actual contract terms), although the trial court’s
description of the arbitration agreement indicated
that it was one-sided, favoring the dealer.

So we’ll say it again – to avoid procedural
unfairness, use big, bold type, in big fonts, boxed,
and where possible, with a separate signature or
initial space adjacent to an acknowledgement that
the contract contains an arbitration clause. To
avoid substantive unfairness, use an arbitration
clause that bends over backward to favor the buyer.  

If you do what this dealer did, you’re giving the
court an easy target. East Ford, Inc. v. Taylor,
2002 WL 1584301 (Miss. July 18, 2002) ■

© Material protected by copyright. Reprinted from
Spot Delivery® with the permission of
CounselorLibrary.com, LLC, all rights reserved. A
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August 2004 issue of Spot Delivery®.

If you do what
this dealer did,
you’re giving the
court an easy
target. 

5

Court Refuses to Enforce “Mouse-Type”
Arbitration Clause 

determine whether there were any
conditions precedent to the formation of
the contract to purchase and, if so,
whether those conditions were satisfied, so
that it can determine if a contract and its
ancillary arbitration agreement were ever
formed. After doing so, the circuit court
will be able to rule on Bill Kay Chrysler’s
motion to stay the proceedings and
compel arbitration of Charles’s claims. If
the circuit court finds that a contract to
purchase was formed, by its terms the
issue of arbitration should be decided by
an arbitrator. Consequently, the circuit
court should grant Bill Kay’s motion to
arbitrate Charles’s claims. If, on the other
hand, the circuit court finds that no
contract to purchase was formed, it
should deny the motion to stay the
proceedings and compel arbitration.

The arbitration agreement signed by Charles
provided that “[t]he term ‘dispute’ also includes any
question regarding whether a matter is subject to
arbitration under the Arbitration Agreement.”
Since the parties had clearly and expressly agreed to
arbitrate the issue of “what can be arbitrated,” or
“arbitrability,” the appellate court ruled that the
circuit court erred in deciding that Charles’s claims
fell within the exceptions to arbitrable disputes
contained in the arbitration agreement. According
to the appellate court, the arbitrator, not the circuit
court, was vested with the authority to decide the
arbitrability of Charles’s claims. Bahuriak v. Bill
Kay Chrysler Plymouth, Inc., 2003 WL 105310
(Ill. App. January 9, 2003). ■

© Material protected by copyright. Reprinted from
Spot Delivery® with the permission of
CounselorLibrary.com, LLC, all rights reserved. A
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March 2004 issue of Spot Delivery®. 
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For the last few years, news from the arbitration
front has been good. Dealers, finance

companies and banks have increasingly turned to
arbitration clauses and freestanding arbitration
agreements for protection against ruinous class
action lawsuits and punitive damages claims.

Plaintiffs’ lawyers generally can’t make any
money in arbitration proceedings, and lose the
settlement clout of threatening or bringing a class
action. Fighting for their economic lives, they have
mounted a steady attack on arbitration provisions,
in case after case filing motions with courts to
declare the provisions unenforceable, or resisting
the efforts of creditors who are moving the courts
to compel arbitration.

The attacks on arbitration clauses are numerous
and are limited only by the imaginations of the
plaintiffs’ lawyers. They argue that it’s
unconstitutional for a consumer to waive his or her
right to a jury trial, that arbitration is too
expensive, that the arbitration organization is
biased toward the creditors, who designate it as
arbitrator in their credit agreements, that the
agreement to arbitrate, contained, as it is, in a
“take-it-or-leave-it” form document (they call it a
“contract of adhesion”), is “unconscionable,” that
the terms of the arbitration agreement are so one
sided that the terms themselves are unconscionable,
and on and on.

For the most part, creditors have won these
battles, piling up an impressive string of victories
and in the process building a body of case law that
courts are beginning to use, largely to the industry’s
advantage. Things aren’t universally rosy, however,
as the following decision demonstrates. 

The Case of the Ohio Car Dealer

Jason Harper sued J.D. Byrider, alleging
odometer tampering claims in connection with his
purchase of a car from Byrider. Byrider moved for a
stay of the action and to compel arbitration of
Harper’s claims pursuant to the arbitration
provision in the sales agreement.  

The trial court denied Byrider’s motion to
compel, finding the arbitration clause in the sales
contract “adhesive and unconscionable.” Byrider
appealed, and the Ohio Court of Appeals reversed
the trial court’s decision.  

According to the appellate court, the trial court
based its conclusion on the fact that the arbitration
clause was on a preprinted form, that there may
not have been a “meeting of the minds,” and on
the predicate language to the arbitration clause –

“IN ORDER TO COMPLETE THE
PURCHASE.” The appellate court responded “that
a preprinted sales agreement which contains an
arbitration clause as a condition precedent to the
final sale, without more, fails to demonstrate
unconscionability of the arbitration clause.” Thus,
the appellate court concluded that the trial court
abused its discretion in refusing to compel
arbitration.

So, a plaintiff who screams that it’s a “take-it-
or-leave-it” contract and that he had no choice but
to sign it must show something “more.” The
“more” could be unfair terms in the arbitration
agreement itself, underscoring the need for having
an arbitration agreement that favors the consumer
as much as possible. Harper v. J.D. Byrider of
Canton, 2002 WL 1263945 (Ohio App. June 5,
2002) ■

© Material protected by copyright. Reprinted from
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News on the Arbitration Front

This case
underscores the
need for having
an arbitration
agreement that
favors the
consumer as
much as
possible.



Yogi Berra would
say “it’s déjà vu
all over again.” 
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U.S. Supreme Court Corrects Alabama
Supreme Court on “Interstate
Commerce” Test for Arbitration 

Several years ago, the U.S. Supreme Court
reversed an opinion of the Alabama Supreme

Court dealing with arbitration. The Alabama
Supremes had ruled that a termite treatment
company couldn’t require its customers to arbitrate
disputes based on an arbitration clause contained in
their termite treatment contracts because Alabama
law prohibited “pre-dispute” agreements to
arbitrate. In other words, under Alabama law,
parties were prohibited from agreeing to arbitrate a
dispute until after the dispute had arisen.

The U.S. Supremes told the Alabama Supremes
that an Alabama law that prohibited parties from
agreeing to arbitrate until after a dispute had arisen
couldn’t stop parties from agreeing before a dispute
had arisen to arbitration under the Federal
Arbitration Act. The U.S. Supremes, in effect,
decreed that the federal law trumped the Alabama
law.

Bloodied but not bowed, as the saying goes, the
Alabama Supreme Court has continued to pump
out decisions that are anti-arbitration, sometimes
appearing to look for any excuse to find that an
arbitration agreement was unenforceable. One of
the latest attacks on the enforceability of arbitration
agreements (offered up by the trial lawyers whose
livelihoods are endangered by arbitration clauses) is
that the Federal Arbitration Act does not apply
when there’s no “interstate commerce” involved.  

These lawyers argue, “an Alabama car dealer
selling a car to an Alabama buyer with financing
provided by the dealer or a local bank or finance
company does not involve interstate commerce –
it’s a purely Alabama transaction, so the federal law
doesn’t apply. If the FAA doesn’t apply, the
Alabama prohibition against predispute agreements
to arbitrate swings into place, rendering an
arbitration clause in the agreement between the
buyer and the dealer unenforceable.” And the
Alabama Supreme Court bought what the trial
lawyers were selling.

Well, nearly everything. Earlier this year, the
Alabama Supreme Court concluded in an auto
finance case that if a credit sale contract included a
service contract and credit insurance from out-of-
state providers, the interstate commerce test would
be met and the arbitration agreement would be
enforced.

But then, in a non-automotive commercial
dispute, Citizens Bank v. Alafabco, Inc., et al., the
Alabama Supremes refused to enforce an arbitration
agreement between a bank and a construction
company on the “no interstate commerce” basis.
The rationale that the court announced was that
there was no showing that the restructured debt
involved in the case was actually attributable to
interstate transactions, that the funds comprising
the debt originated out-of-state and that or that the
debt was inseparable from out of state transactions.

The U.S. Supreme Court reversed the decision
in Alafabco, restating tests it had enunciated in
earlier opinions in interpreting the “involving
commerce” language of the Federal Arbitration Act.
“Congress’ Commerce Clause power ‘may be
exercised in individual cases without showing any
specific upon interstate commerce’ if in the
aggregate the economic activity in question would
represent ‘a general practice ... subject to federal
control.” With a definition that broad, the best
plaintiffs’ lawyers in the land would have difficulty
showing that the sale and financing of a used car
does not “involve commerce.”  

That quickly became evident when the
Alabama Supreme Court almost immediately faced
a car finance case in which the plaintiffs’ lawyer
argued “no interstate commerce.”

Stephen and Linda White bought a car-hauling
tow truck from Wolff Motor Company. When they
had problems with the truck, they sued Wolff and
one of its employees.  

Wolff moved to compel arbitration under the
Federal Arbitration Act, but the trial court denied
the motion on the ground that the transaction in
question did not implicate interstate commerce.
Wolff appealed, and the Supreme Court of
Alabama, no doubt still smarting from the Alafabco
decision, reversed.

The Alabama Supreme Court, parroting the
U.S. Supreme Court, concluded that “the
transaction in this case sufficiently ‘involves
commerce’ to fall within the scope of the FAA.”
The high court found that interstate commerce was
involved because both the commercial enterprises
(the plaintiffs and Wolff ) regularly dealt in
interstate commerce. Wolff Motor Company
bought substantial quantities of goods that have
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Our favorite dog, Spot, likes old bones, chew
toys, biting the mailman and arbitration

agreements. For several years you have been reading
in these pages our recommendation that arbitration
agreements, properly drafted, are the best first line
of defense against class actions and excessive
punitive damage awards for car dealers, finance
companies and banks.

If you’ve been a long time reader, you’ve also
noticed the upsurge in arbitration cases we cover
each month. These cases arise because plaintiffs’
lawyers, concerned for their livelihoods (it’s tough
for them to earn any sort of decent fee in
arbitration), are trying every argument possible to
convince courts that arbitration agreements
shouldn’t be enforced.  

For the most part, creditors and dealers are
winning these battles. The score for this month –
four wins for the good guys, with two losses.  And
both of the losses were preventable.

Don't Ignore Your Customer's Requests to
Arbitrate.

Michael Yost bought a 1994 Land Rover from a
dealer, in the process also buying a service contract
issued by Westchester Specialty Insurance Services,
Inc. and administered by Dimension. The service
contract contained a very rudimentary arbitration
agreement. When the Land Rover needed repairs,
Yost made a claim under the service contract.
Dimension’s counsel told Yost he could arbitrate,
but Yost, initially unable to locate anyone willing to
be his arbitrator and later finding Dimension to be
unresponsive to his counsel’s communications, filed
suit. Westchester moved to compel arbitration, but

the court denied the motion, holding that
Westchester had waived its right to require
arbitration. Westchester appealed, but the Court of
Appeals of North Carolina affirmed the decision of
the trial court. The appellate court agreed that the
defendants rebuffed Yost’s efforts to resolve the
dispute by arbitration. The record supported the
trial court’s finding of waiver on the part of the
defendants. Yost v. Westchester Specialty
Insurance Services, Inc., 2003 WL 21791185
(N.C. App. August 5, 2003)

If the Sales Contract Goes Away, the
Arbitration Agreement Goes Away.

In January of 2003, Rocky Eady negotiated the
purchase of a new Chevrolet C-1500 pick-up truck
with Bill Heard Chevrolet Company, agreeing to

Arbitration Roundup

moved in interstate commerce, the “general
practice” of the transaction at issue was of the sort
subject to Congress’s Commerce Clause power and,
finally, because a car-hauler is itself an
instrumentality of commerce.

The Alabama high court also rejected the
Whites’ argument that Linda could not be forced
to arbitrate because she had not signed the
arbitration agreement, concluding that Linda could
not seek the benefits of the contract and at the
same time avoid the agreement’s arbitration
provision. The court likewise rejected the argument
that the Whites could not be forced to arbitrate
their claims against Wolff ’s employee because he
had not signed the arbitration agreement. Quoting
an earlier case, the Alabama high court said: “A

party should not be able to avoid an arbitration
agreement merely by suing an employee of a
principal.”

The U.S. Supreme Court’s Alafabco opinion
ought to put an end to these “no interstate
commerce” attacks on dealers’ and finance
companies’ arbitration clauses. Wolff Motor
Company v. White, 2003 WL 21480622 (Ala.
June 27, 2003) ■
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trade in his 1995 Honda Accord. The contract for
the sale of the pick-up was stamped with the
following “spot delivery” language: “THE SALE
OF THE VEHICLE DESCRIBED IN THIS
CONTRACT AND THE EXTENSION OF
CREDIT IS SUBJECT TO FINAL CREDIT
APPROVAL AND IS NOT VALID UNTIL
SUCH APPROVAL.”

Eady took possession of the new truck on
January 31, 2003, and Bill Heard took possession
of Eady’s Honda. Later, Bill Heard informed Eady
that there was no sale because his financing was
disapproved. Eady brought the truck back and Bill
Heard returned Eady’s Honda. Eady, claiming
damage to the Honda, sued the dealer, whereupon

the dealer moved to
compel arbitration
pursuant to the
arbitration provision
signed by Eady as
part of the sales
contract for the
truck.  The U.S.
District Court for
the Middle District
of Alabama denied
the motion to
compel arbitration,

holding that since the sale of the truck was invalid,
the arbitration agreement lacked consideration and
was, thus, unenforceable. Eady v. Bill Heard
Chevrolet Company, 2003 WL 21782509 (M.D.
Ala. July 28, 2003)

Magnuson-Moss Warranty Act Claims Are
Subject to Arbitration.  

John and Barbara Abela bought a truck under a
General Motors Corporation special purchase plan
for GM employees, in the process signing an
arbitration agreement. When problems developed
with the truck, the Abelas sued, claiming violations
of the federal Magnuson-Moss Warranty Act, the
Michigan Warranties on New Motor Vehicles Act
and the Michigan Consumer Protection Act. 

GM moved to compel arbitration. The trial
court denied the motion. Appealing from the final
order of the trial court, GM attacked the trial
court’s denial of its motion to compel arbitration,
contending that it was erroneous. The Abelas
argued that the MMWA and the Michigan Lemon
Law precluded binding arbitration. GM argued
that the Federal Arbitration Act required the
enforcement of an otherwise valid agreement to
arbitrate. The Court of Appeals of Michigan
reversed the trial court’s grant of summary
judgment for the Abelas on the MMWA and
lemon law claims because those claims should have

been resolved through binding arbitration. The
appellate court ordered the trial court to enter
judgment for GM consistent with its opinion.
Abela v. General Motors Corporation, 2003 WL
21664686 (Mich. App. July 15, 2003)

Dealer Didn't Waive Right to Arbitrate By
Filing Replevin Action.

When Liberty Chevrolet filed a replevin action
against Connie Rainey to recover an automobile it
had sold her, it was met with a counter-complaint,
alleging claims under federal and state consumer
protection laws. Relying on an arbitration clause in
the sales contract, Liberty moved to compel
arbitration of the counterclaim. The arbitration
clause provided that either party could demand
arbitration at any time after a controversy arises,
but not more than 30 days after being served with
a complaint in any litigation. 

Rainey argued that Liberty waived its right to
demand arbitration by filing the replevin action.
The trial court granted Liberty’s motion and
allowed a voluntary dismissal of the complaint. On
appeal, Rainey again raised the waiver argument
and asserted that Liberty’s demand for arbitration
was not timely because, although it was filed within
30 days of the date the counterclaim was filed, the
counterclaim was not a “complaint” as that term
was used in the arbitration clause. The Illinois
Court of Appeals rejected Rainey’s first argument,
affirming the decision of the trial court, and
refused to consider the second argument because it
was raised for the first time on appeal. Liberty
Chevrolet, Inc. v. Rainey, 791 N.E. 2d 625 (Ill.
App. June 11, 2003)

Consider Binding Arbitration

So, are arbitration agreements right for your
company? If you aren’t presently using an 
arbitration agreement or clause, either you haven’t
considered the question, or you’ve 
considered it and rejected the idea. If you haven’t
considered arbitration, you might want to do so. If
you decide to employ an arbitration agreement, be
sure to have it reviewed not just by a lawyer, but by
a lawyer who knows how to anticipate consumer
attacks on the agreement and construct the
agreement to best resist those attacks. ■
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This information is
presented for risk
management purposes
only. It is not to be
construed as legal
advice or legal
opinions. You are
advised to consult
with your legal
counsel for assistance
on the application and
implementation of
binding arbitration
within your dealership.
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